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Elinor London
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Stipulated issue: '%

Vhether any one Or all jof five performers (Thomas =
Kramer, Oble Story, Scott Eck, Jed Gillin, and Thom Zimerle)
hired as 'Extras” in the Mennen Speed Stick »Coach”
commercial, are entitled toEan upgrade to "Principal
Performers,” pursuant to the| 1985 Commercials Contract, on

the basis of their performarnce in the final edited
commercial?

el neea At

The parties agreed tha ! 3£ any of the five performers
were found to be entitled tgyan upgrade to Principal
Performer, he would be paid $8,048.72 and be entitled to
residunals as a Principal Periformer i the comme
air in the future.

rcial were to
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Procedure:

A hearing iB the above matter was held on July 18, 1988
at the New York affices oflithe American Arbitration
Association, 140 Vest SIStKStreet. New York, New York, vefore
the undersigned who was seéected to serve as arbitrator under
the provisions of the Ccll%ctive Bargaining Agreement between
the parties and the prcced@res of the American Arbitration
association. AT <pe hearisg, botb parties were given full
opportunity to present the%r evidence, taestimony and
argument. A transcTipt was taken and Post Bearing briefs
were filed bBY both partiesﬂ:ith the Association OR October 5,
1988. The record was decl: ed closed upon receipt of the
briefs and a videotape of ﬂhe_commeréials which were viewed
at the hearing in this matﬁ?r.

i
Background Facts and Circunétances of the Dispute:

i
The five performers, Thomas Kramer, Obie Story. Scott

A

3
Eck, Jed Gillim, and Thom Z?merle (hereinafter the
\ .

wperformers’”) wWere engaged.wy the Agency as extras to perform

w

in a Mennen Speed Stick Coﬁ%ercial. xnown as the »Cpach
Commercial” (hereinafter th% »Commercial” ). The Commercial
was shot on July 22 and 24.%1986. |

In December, 1986, the@Union received complaiﬁts fronm
three actors 1in the Ccnmerc%al engaged 2as extras who believed
that they should have been”;pgraded to principal performers
(one of these ccmplainants.éthe umpire in the Commercialf was
upgraded to principal perfo%mer by the Agency on the basis of
his spoken line, »Safe”) . ?%c of the actors, Kramer and
Story. complained that they %«ere hired as extras. but they
believed that they performec% as "principal perfnrmers," as

that term is defined in Section 8(C of the Commercials

Contract. Thi= complaint fq?ms the basis for +he instant
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arbitration.

e 28T

The Union obtained a %Ppy of the Commercial and screened
W
4+ intermally for 1its Commércials Department and executive
staff. The Union believed&%h&t there werse five valid upgrade

i
claims based on Section 6 (& and decided to pursue claims for
L
upgrade for the complainanﬁ% and the three other named

performers. - ﬁ
\,;; : '
The upgrade clains we%? presented to an Industry/Unicn

meeting. The Industry rep%%sentatives disagreed with the

claims and the matter was ;%rsued to arbitration pursuant to
the terms of the Comnercia@% Contract between the parties.
The matter belng unresclvedg +t is properly before ne for
!

final and binding arbitrati%n pursuant to the terms of the
A
Commercials Contract and th% rules of the American

Arbitration Association. h
I

5
i
Cited Contractual Provisions:

Provisions:
i
1. RECOGNITIOE AND COVERAGE
£ % X
i
Compensation ta p%ancipal performers in commerctals
s based both on the services which the principal
performer renders 1in e production of such commercials
and on the use which i% made of the finished commercial
in which the principalﬁ?ericrmer has rendered services.
This dual basis of compensation springs from the unique
nature of the services%fendered by principal performers
in commercials. The Union contended that a principal
performer rendering serwices in a commercial performs,
to a great extent, theiiuties of a demonstrator or
szlesman of a particul ir product or service.

!
The Union also cc%@ended that this identification
¢

o o e e
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i
increases prcpcrticnately with the continued telecasting
of a commercial. The Union further contended that
advertisers and their ?gencies seldom approve the
employment of a princ‘pal performer who has become
jdentified with another product or service, especially
if the product or Ser dce is competitive. These
conditions and practices tend to reduce opportunities

for further emplcymenﬂein this field.

—4 -

The Producer, re 1izing the singular nature of this
¥ind of service and that the reuse of a commercial may
1imit or curtail furtier employment opportunities for
the principal perfcrmgfs,appearing in the commercial,
has agreed to this un%gue method of compensation.

6. PERSDES COVERED !

- ——

The following cla%sificaticns pf persons are
ijpcluded in the term “principal performer” and are
covered by this Contra?t:

i

r o x *

C. Anyone whose ﬁace appears silent and 18
jdentifiable and whosekforeground performance
demonstrates Gr illustrates a product or service Or
illustrates OTr reacts 4o the on or aff-camera narration
or commercial message:\

.

Persons appearingéin the foreground sclely as

atmosphere and not crthg_rwise covered by the foregoing
shall be deemed extra ﬁ'_erformers;

The Commercial:

The Coach Commercial cd%sists of four segments. The-
first scene is set on a bas ;all diamond with fans in the
background. A player slideé%into homeplate and the umpire
calls him rsafe’. This end %the gane and the teanm in blue
and white shirts has won th %game and starts to crowd around
homeplate. The camnmera fccusés on the Coach, the on—camera

4
pnarrator. He says, "Yhat a %ame! --Yhat a team!” According




JUNT‘N' 96{THU) Ug:lb A. A. .’\- I\- lUU  lw VUL VWV,

-5

— e g T
AT =TT

3

to the Union, "Player No. 8, Jed Gillin ("Gillin"), is

standing right by the Coac

;Hf—‘ -

visible and is shown reactﬁhg enthusiastically to the

o
|
r e

; Gillin's full face and torsc are
]
|

umpire’s call.”

"
M

The scene shifts to th? locker room. The Coach and
ﬂ)

saying, '"Because we give 110 percent."” As described in the

several of the players ente?. The Coach comes through first
i
i

Union brief:

Player No. 19, Thom Zimerle ("Zimerle”), is following
the Coach and is shownjjremoving his baseball cap.
Zimerle then moves to the Coach’s right where his full
face and most of his bddy are visible: he is shown
smiling. At this time} Player No. 24, Obie Story
(*Story”), is standingiitc the Coach’s immediate right.
Story’'s entire face and body are fully visible. Story
is smiling as he kids around with the other ball players
in the locker roon. Tﬁ? Coach then states, "Give 110
percent and expect it from everyone and everything,"
while turning and lmck%?g at the players.

The next segment is in!?ront of a mirror in the locker
room, at first focused soleﬂ% on the Coach. He says,
i’.
"Speedstick antiperspirant g?ves 110 percent -- Why? -- it's

¥
the most powerful protectiomjycu can get.” Player Na. 12,

Kramer then walks up to a miffror behind the Coach and combs

:
i

.

his hair. He 1is clearly 1de§tifiable in the mirror. Kramer
4";
then turns toward the camerajand he is smiling. At this

point, Story appears next tcéKramer. During this, the Coach

ia
says, "nothing fights wetnes% and odor better.”
i
The last segment has th%
i
§
locker room. The players fi#e out of the locker room
1

Coach standing outside the
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The concept of "foreground,’ however, 1s more
difficult than that cﬁé identifiability and, as conceded
by beth parties, 1s not readily definable. The distance
a performer is standi from the camera is not
necessarily contrclli% as to whether the performer 1is
foreground. Vhether al performer is foreground must be
judged in relation to the entire scene.

The concept of “f:: reground” was aptly characterized

in Foote, supra [SAG V?p‘ Foote, Cone & Belding (Kotin,

1968>1 as "where the attiom is.”
The Union contends that in %ncﬁ scepne. one or more of the
Performers a.re the focus cfléthe camera and attention and,
thus'. in the foreground. T“.;l;'e Union relies on the Egote case
and the National Car Ren‘tal?ECcmercial (alred at the

it

hearing’. llg

The Union furtker subm:i‘_‘;ts that the five Performers are

W

i
all, at one time or another,} illustrating the commercial

message. According to the If:;nicn. the theme of the Commercial

is: i
£
[Tlhat Mennen Stick Antiiperspirant, like the team, gives

110 percent. In other :ords, the commercial message 1S

that the product gives {110 perceant effectiveness against
wetness like the members of. the team give their all -— a
110 percent effort —— g win a baseball game.

The players or mem“i‘:ers of the team are the
illustrators of the commercial message throughout every
segment of the Coach Co:@nercial. The players illustrate
the 110 percent effort of the team with thelr enthusiasm
and comradery. Vithoutj{ithe team, there would be ne
purpose to the 110 perce'n‘t nessage.

i
Here, the Union relies on the arbitration award in SAG V.
Lawrence Butner Advertising, i:-%Inc. (Nicolau, 1987).

i

The Agency, on the cthels“ hand, asserts that the
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immediately behind him cneﬁat a time. Stary,
h

are identifiable. During ﬁhis. the Coach says, "glides on

Eck and Kramer

dry -- lasts all day. That S 110 percent protection.”
The Commercial conclu&es with a picture of the product

il
and an off-camera narratcrqgtates. "Speedstick antiperspirant

i
-- the Vide Stick.” The Cahch is shown again alone and says,
"That’'s your edge.” The cﬂ¢—camera narrator intones, "By
‘ i
HEnnen . " l|!

Positions of the Parties:

The parties agree thati Sec. 8(C) sets forth a three part

I

test for whether a ncn-spe%king Performer is a principal.
|

They agree that each part %% the test must be met by the

performer in the final ediééd version of the commercial. The
f

{
test requires that a perfcrmer

‘l,
1. Have his Zace appear silent and identifiable;
i
2. Perform in the foreground of the commercial: and

la
3. Illlustrate or reactito the on-camera or off-camera
narration or comnercia message.

If the performer appears inxthéuécreground "solely as
atmosphere."” he is not consddered to be a principal. :
The parties agree thatdthe five Performers are silent
and identifiable. They dis?gree on the issues of whether
they are performing in the gcregrcund and whether they are

illustrating the ccmmercialﬁnessage.

The Union argues that %?ch of the Performers performed
|

in the foregrcund of the Coﬂnerclal.

l

= arme—= Y - ]
-
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perfaormers not only do not &erfcrm in the foregrouad, bdut,
L
that even 1if they da, they %c nct illustrate the commercial

i
message by thelr specific p%rfcrmances and are only

—-8=

]

atmosphere. As to the comm%rcial message, the Agency argues
&
that: r:f

1
]
s

The criterion must be ﬁhether the commercial message is
seen or heard at a particular time during the broadcast
of the commercial. Inlithis case, at the time we see the
socftball game in whichﬁthe actors, the commercial
message 1s that the teém gives 110%Z effort. Later, when
the coach/spokesman isgtalking about the product, the
message is that Mennen|Speed Stick gives 110%

protection. The foregmound performance that illustrates
a commercial message mist be given at the time that the

commercial message is Being given. That is simply not

the fact in this commericial (emphasis in original).
N

The Agency further disﬁ@tes that any of the Performers
1:'
gave a foreground performan%é, as that term is defined by
i
industry practice and usage%; The Agency relies on the fact

that the Union withdrew a w&%e claim for an actor in the
i
i
Holiday Inn commercial entiﬁ;ed "Promises.” The actor in
i
dispute in that commercial was sitting behind the bartender

]'5
and the Agency asserts was 1% the background. According to

the Agency: b

‘9

The only time any one of them [the Performers] appears
both identifiable and iﬁ the foreground is in the final
scene showing the baseball players leaving the locker
room. The commercial m%ssage at that time is "That's
110% protection —- the wide stick —— that's your edge.”
Clearly the players arefinoct illustrating that message.
They appear solely as atmosphere and thus are excluded
under Paragraph 6, Sect%on C of the Contract.

The actors are notgforeground in any of the rest of
the commercial. . . g SAG has failed to submit
evidence that has any probative value that "foreground”
d
&

:

i

y
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i
means anything othert than what co

1 Tmmon sens
usage denates. The fe nog Ordinary

2CtOrs in question were ]
foreground no matterf fured. o

i how the word may be tortur 4
‘ ed. Cr.
Foreground is "The part of a picture ... that is “
represented as nearest to its viewer” - American
Heritage Dictionary)i
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OPINION

The parties agree an? the Contract is clear that the

test rfor whether an actorﬁis to be considered a pPrincipal

i
. performer gndﬂ:.Se;Iinn_ﬁﬁC) is three~fold. To be a

i

. fh .
Principal performer underithat section, the actor must meet

ti
all three elements:; i1.e., ybe identifiable (as all five

i
Performers are), perform %n the foreground, and that his
Performance illustrate crt?eact to the commercial message.

i

The parties have a sericué@disagreeﬁent over whether the
iz
\§

Performers were performinégin the foreground and whether
0

their individual performaqées illustrate the commercial
message. E
In order to analyze t%e perfaormances of the individual
Performers it is first necgssary to derive some basic
e
definitions. The first 1s%ue is what constitutes a

foreground performance. O this issue, the Union is more

3
persuasive. The Union assérts that the definition of

]

foreground is, as statedlb; Arbitrator Kotin, "where thz2

action 1s." Thus, the for%%round is the focus of attention

I

ln a scene, wherever it ha

ens to be physically. If, for,

example, the first scene o ;the Commercial had been shot from
behind the stands the Coacﬂ?and the players would still be in
the foreground despite the fact that the fans would be

physically in the front of %he Picture. [n fact, this is one

of the definitions in the A@erican Heritage Dictionary: "The

smzrTaTe——

e e ds e

Ay
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most important or Prominent position.*

1

in everyday society and in !ithe Industry. Based on the

This 1s common usage

¥
record, the Agency's definﬁ;ion is too strict and is not

accepted. 5
On the issue of the cq%mercial message,

b

more persuasive. The Uniod&ccntends that the commercial

the Agency is

ji '
message is that, ' Mennen Stick Antiperspirant, like the tean,
£
gives 110 percent." 5
’ f
The players or meébers o the team are the
illustrators of the commercial message throughout every
segment af the Coach Cémnercial. The players illustrate
the 110 percent effortiicf the team with their enthusiasm
and comradery. Vithcuﬁ the team, there would be na
purpose to the 110 percent Dessage
L
Based on the script ofi%he Commercial,
i

message in the Commercial 1% two-fold; first, that a winner

the commercial

gives 110 percent to win an@éseccndly that the product gives

li
110 percent protection. Wh%ae there is definitely a

i3
connection between the ccncé@ts, they are sufficiently

sSeparate to mark a differen iation in the actions of the
i
]

actors in the Commercial. Zie Agency is persuasive that the
)

actors must illustrate the :zmercial Dessage belng given.

Vith these principles in mind, the only Performer

&

entitled to an upgrade is Jed Gillin. The Agency asserts
b

that: "In the first scene, Hg. Gillin is seen well in the

I}
't

background, wearing number 8&" The Union describes his
§

pPerformance in that scene as%follows:
i

Gillin, a red haired man, is standing adjacent and to

ema=

e
g erertud-oloy

P g
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the left of the Coach,; both of whom are positioned near
hoxeplate. The actiaqéis centered arcund homeplate
where the Coach is sSpeaking about the game (”Vhat a
game! Vhat a team! Wé;?e g0t fans."] and many of the

P % T T R T
b g e o SToel

players are gathering.g The viewer's attention is
riveted to the playersi

milling arcund homeplate
congratulating each ctéer now that they have won the
game. Gillin is the player Standing closest to the
Coach and the only one{ facing the camera. The viewer
has a sharp view of Giglin's face and upper torsc as he
Jumps up and down enthipsiastically reacting to the news
that the team has won Ebe game. At this time, Gillin is
positioned in the midst of the action and is clearly
identifiadble to the vi%wer.

The Union description is mnée.accurate. Gillin is the only
)

|
Performer whom the Union cl%ims is 2 principal in the first
Scene. i
i
b
As conceded by the Ageﬁgy, the commercial message at

P
'
i
I

this point is "that the tea% gives 110% effort.” Gillin's
foreground performance 111u%%rates that message and,
accordingly, i1t meets the té?ee—fcld test under Section 6(¢C)
for a principal performer. %is performance is analogous to

the performance of the wife

n the case decided by Arbitrator
Nicolau and cited by the Unign in which he held that she was
entitled to an upgrade. i

As to the other performérs. their performances, whether
in the foreground or not, doénat specifically illustrate the
commercial message. In the écmmercial, their presence is of
the nature of atmosphere. Iﬁ the second scene in the locker
room, the players form a bacﬁdrcp for the Coach as he

delivers the message. The C@ach has stepped forward,

|
distancing himself from the ayers. The players meanwhile
g Yy piay
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are reacting to winning the%game. not to the Coach's message
y
to the viewer. The ccnmerc?al nessage 1s not that it is

satisfying to win a game. &

.

Y
In the next scene in fﬁbni of the sinks and mirrors, the

actions of Kramer and Obie Eave nothing to do with the team

giving 110 percent or the quduct. They are atmosphere.

X
And, in the final scene outside the locker room, the players

1

are again atmosphere as thel@déoh and the off-camera
i
announcer give the message ﬁpout the product. Thus, only

Gillin is entitled to the cﬁ;imed upgrade.
K

2
A
1
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I, the undersigned, ta
issue between the parties %
proocfs and allegations and
award as follows: i

1.

e b aae b

e -
.

-

:iwhcm was submitted a certain

éreto, having duly heard the

i
after due consideration, do hereby
i

i

That for reasons set forth herein, Jed Gillinm,
hired as an "Extra® in the Mennen Speed Stick
"Coach" Commercial i

» i 1S entitled to an upgrade to
"Principal Performer,” pursuant to the 1985
Commercials Contract, on the basis of his

performance in theﬁfinal edited commercial;

L
That Jed Gillin 1s o be paid $8,048.72 and is

entitled to residu%gs as a Principal Performer under
the Commercials Comtract if the Coach Commercial
airs in the futureﬂgand

iy
That Thomas Kramer,| Obie Story, Seott Eck, and Thom
Zimerle, hired as "Extras” in the Mennen Speed Stick
" Coach” Commercial,iare not entitled to upgrades to
"Principal Performers,’ Pursuant to the 1985
Commercials Contracf, on the basis of their
performances in theffinal editeq commercial.

B

'
"

Signed this 21st day of cheﬁber, 1588

: 3\\\93;*(\%\ Ks&

B

-y

Matthew A. Kelly ' \
Arbitrator
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